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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CTF~”~oFFTc~

DEC 292003

PEOPLEOF THE STATE OFILLINOIS, ) STATEOF ILLJNOI
- ) 0IIUtIOfl Contro/ Board

)
Complainant, )

)
V. ) PCBNo.04- /

) (Enforcement-CostRecovery)
THOMAS GRAY, anindividual,STEVE )
WHYTE, anindividual,GLADYS WKYTE, an )
individual,LEONA CBILDRESS,anindividual, )
andWILLIAM McCOY, anindividual )

)
)

Respondents. )

NOTICE OF FILING

TO: AttachedServiceList

PLEASETAKE NOTICEthatonDecember29,2003,wefiled with theClerkoftheIllinois
pollution ControlBoard,Complainant’sComplaintandCertificateof Service,acopyofwhich is
attachedandserveduponyou. Failureto file ananswerto this Complaintwithin 60 daysmayhave
severeconsequences.Failureto answerwill meanthatall allegationsin theComplaintwill betaken
asif admittedfor purposesofthis proceeding.If you havequestionsaboutthis procedure,you
shouldcontactthehearingofficerassignedto thisproceeding,theClerk’s Office or an attorney.

Respectfullysubmitted,

PEOPLEOFTHE STATE OFILLINOIS,
LISA Madigari,AttorneyGeneralState
ofIllinois

~
By: ‘(~-~~“i~

GeraldT. K.arr
AssistantAttorneyGeneral
EnvironmentalBureau
188 WestRandolphStreet,20th Floor
Chicago,Illinois 60601

DATED: December29,2003 (312)814-3369



ThomasGray
13163East2500SouthRoad
Momence,Illinois 60954 - -

SteveWhyte
GladysWliyte
242 West 150thStreet
Harvey,Illinois 60426-2058

LeonaChildress
William McCoy
13493East6000SouthRoad
SaintAnne,Illinois 60964-4571
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) •(En~forcement-CostRecovery)
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COMPLAINT

Complainant,PEOPLEOF THE STATE OP ILLINOIS, by LISA MADIGAN, Attorney

Generalofthe Stateof Illinois, complainsofRespondents,THOMAS GRAY, STEVE WHYTE,

GLADYS WHYTE, LEONA CH]LDRESS AND WILLIAM McCOY, (referredto hereafter

collectivelyas“Respondents”)asfollows:

1. This Complaintis broughtby LisaMadigan,AttorneyGeneraloftheStateofillinois, on

herownmotionandattherequestoftheIllinois EnvironmentalProtectionAgency(“Illinois EPA”),

pursuantto thetermsandprovisionsof Section55.3(k)oftheillinois EnvironmentalProtectionAct

(“Act”), 415 TLCS 5/55.3(k)(2002)andis an actionto recoverthe costsincurredby thePeoplepf

theStateofIllinois in acorrectiveactionundertakenby theillinois EPA.

2. The Illinois EPA is an administrativeagencyof the Stateof Illinois, createdby

Section4.of theAct, 415 ILCS 5/4 (2002),and.charged,inter alia, with the duty of enforcingthe

Act. S -
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3. The parcelsof land(hereinafter“Site”) that arethesubjectofthis proceedingare

identifiedasTaxParcelsNo.10-19-16-101-033,10-19-16-101-034,and10-19-16-101-035,andare

locatedin Momence,KankakeeCounty,Illinois, 60954. - -

4. At all timesrelevantto this Complaint,RespondentGray,anIllinois resident,owned

parcel10-19-16-101-034andoperatedthe Site.

5. At all timesrelevanttothis Complaint,RespondentsSteveandGladysWhyteowned

parcel 10-19-16-101-033.

6. AtalI timesrelevantto this Complainant,RespondentsChildressandMcCoyowned

parcel10-19-16-101-035.

7. Thelastknown addressfor RespondentGraywas13163 East2500 South Road,

Momence,illinois, 60954.

8. The lastknownaddressfor RespondentsSteveand GladysWliyte was 242 West

150thStreet,Harvey,Illinois 60426-2058.

9. ThelastknownaddressforRespondentsChildressandMcCo.ywas13493East6000

SouthRoad,St. Anne,Illinois 60946-4571. -

10. On November 10, 1997, the Illinois EPA conductedan inspectionof the Site.

pursuantto this inspection,the Illinois EPA determinedthat the Site containedapproximately

100,000usedor wastetires.

11. OnJune9, 2000,theillinois EPAconductedare-inspectionoftheSite,conditions

hadriot changed.

12. Section55.3(d)of theAct, 415 ILCS 5/55.3(d)(2002),providesin pertinentpart,

asfollows:
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d. TheAgencyshallhaveauthorityto providenoticeto theowneroroperator,
- or ~oth~of a Site whereusedor waste tires are located, . . .wheneverthe

Agencyfinds thattheusedorwastetiresposeathreatto thepublichealthor
the environment... -

* * *

ThenoticeprovidedbytheAgencyshallincludetheidentifiedpreventiveor
correctiveaction, and shallprovidean opportunityfor the owner,operator,
orbothto performsuchaction.

13. Section848.104of theIllinois Pollution ControlBoardRegulations(hereinafter

“Board Regulations”),35 Ill. Adm. Code848.104,titled,ManagementofUsedandWasteTires,

inpertinentpart,providesthefollowing definitions:

“DISPOSAL” meanstheplacementof usedtires into oron landorwaterexceptas
an integralpartof asystematicreuseor conversionin theregularcourseof
business.

“STORAGE”meanstheplacementofusedorwastetiresthatdoesnotconstitute
disposal. At aminimum,suchan accumulationmustbe an integralpartof a
systematicalteration,reuse,reprocessingorconversionofthetirebusinessin the
regularcourseofbusiness.

“TIRE” meansahallow ring, madeofrubberorsimilar materials,whichwas
manufacturedfor thepurposeofbeingplacedon thewheelrim ofavehicle.

“TIRE STORAGESITE” meansa Sitewhereusedtiresarestoredorprocessed.

“USED TmB” meansaworn, damaged,or defectivetirewhich is notmountedon
avehiclerim.

“WASTE TIRE” meansausedtire that hasbeendisposedof.

14. On February5, 2001, pursuantto Section55.3(d) of theAct, 415 ILCS5/55.3(d)

(2002), the Illinois EPA issueda formal writtennotice to the Respondents.(This notice will
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hereinafterbereferredto asthe“55.3(d) notice”).

15. Pursuantto the55.3(d)notice,Respondentswereinformedthat:

a. Theaccumulationof theusedorwastetiresposedathreatto public

healthor theenvironment;

b. A planmustbesubmittedto theIllinois EPAwithin 30’daysfrom

thedateofthe 55.3(d)noticedetailingtheremovalof all theusedwastetiresat

theSite;

c. If owneroroperatordid notcomplywith the55.3(d)notice,theIllinois EPA

wouldperformtheclean-upandpursueanypotentiallyresponsiblepartiesfor all

costsincurredby theState;and

d. If owneror operatorfailedto complywith the 55.3(d)notice, suchfailure may

subjecttheowneroroperatorto additionalpunitivedamagesin an amountequalto,

andnot morethantwo times, theamountof costsincurredby theState.

16. Section55.3(e)oftheAct, 415 ILCS 5/55.3(e)(2002),providesin pertinentpart,as

follows:

e. In accordancewith constitutionallimitations,theAgencyshallhaveauthority
to enterat all reasonabletimesuponanyprivate orpublic propertyfor the
purposeoftaking whateverpreventiveor correctiveactionis necessaryand
appropriatein accordancewith theprovisionsofthis section,includingbut
not limited to removal, processingor treatmentof usedor waste tires,
whenevertheAgencyfinds that usedor wastetiresposeathreatto public
healthor theenvironment.

17. As of July 1, 2001, Respondentshadnot submitteda cleanupplan,nor removedthe

wastetires.

18. OnoraboutJuly 6, 2001,Respondentswereinformedthat theIllinois EPAhadnot
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receiveda responseto theSection5 5.3(d) Notice andthat theillinois EPA intendedto removethe

tiresfromtheSite. RespondentGrayauthorizedandconsentedto theIllinois EPA’sremovalaction.

19. ThetireremovaiwascommencedonoraboutOctober11,2001,andwascompleted

on. oraboutDecember21, 2001.

20. As partoftheremovalaction,421.41tonsoftires wereremovedfrom theWhyte

parcel,449.20tons of tires were removedfrom the Grayparcel, and 228.62 tons of tireswere

removedfrom theChildress/McCoyparcel,for atotal of999.93tons.

21. Sectionss.3(g)oftheAct,415 ILCS 5/55.3(g)(2002),providesinpertinentpart,as

follows:

g. Exceptasotherwiseprovidedin this Section,theowneroroperatorofany
site or accumulationof usedor waste tires at which the Agency has
undertakencorrectiveorpreventiveactionunderthis Sectionshallbe liable
for all costs thereofincurredby the State of Illinois, including costs of
collection. Any moniesreceivedby the Agencyshallbe depositedin the
UsedTire ManagementFund.

22. Thematerialsdescribedin paragraphs11 and20 of this Complaintconstitutean

accumulationof“usedtires” and“wastetires”withinthemeaningofSection807.104of35 Ill. Adm.

Code.

23. The Site andthe accumulationofusedtiresandwastetiresthereonwerethesubject

of acorrectiveorpreventiveactionundertakenby theStateof Illinois pursuantto Section55.3 of

theAct, 415 TICS 5/55.3(2002).

24. The illinois EPA incurredcosts-in undertakingcorrectiveor preventiveactionto

removedtheaccumulationofusedtiresandwastetireson theSite asfollows; Whyteparcelin the

amountofSS0,624.43,theGrayparcelin theamountof$54,059.08andtheChildressiMcCoyparcel

in theamountof$27, 198.97for atotal of$131,902.48.
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25. Respondentsareownersand/oroperatorsofan accumulationofusedorwastetires

within themeaningofSection55.3(g)oftheAct, 415TICS 5/55.3(g)(2002),becausetheyowned

theSiteat thetime oftheremovaloftheaccumulationoftires.

26. As anownerand/oroperatorofanaccumulationofwasteandusedtires,pursuantto

Section55.3(g)oftheAct, Respondentsare liable for$131,902.48in costsincurredbytheStatefor

correctiveactionorpreventiveactiontakenattheSitein accordancewith Section5 5.3(g)oftheAct,

415 TICS 5/55.3(g)(2002).

27. As ofthedateofthefiling ofthis Complaint,Respondentshavefailedto reimburse

the Statefor anyportionof the$131,902.48expendedin removingusedand wastetires from the

Site.

28. Section55.3(h)oftheAct,415TICS 5/55.3(h)(2002),provides,in pertinentpart,as

follows:

h. Anypersonliableto theAgencyforcostsincurredunderSection(g) ofthis
Sectionmaybeliable to theStatefor punitivedamagesin anamountat least
equalto, andnotmorethan2 times,the costsincurredby the Stateif such

- personfailedwithoutsufficient causeto takepreventiveor correctiveaction
pursuantto noticeissuedunderSection(d) ofthis Section.

29. Section3.315oftheAct, 415TICS 5/3.315(2002),providesthefollowingdefinition:

“PERSON” is any individual, partnership,co-partnership,firm, company,limited
liability company, corporation, association,joint stock company, trust, estate,
political subdivision, stateagency, or any other legal entity, or their legal
representative,agentor assigns.

30. Respondentsarea “person”asthattermis defmedin Section3.3 15 oftheAct,

415 TICS 5/3315(2002).

31. Respondentsreceiveda 55.3(d)noticeon or aboutFebruary7, 2001. Theyfailed
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without sufficientcauseto takeanypreventiveor correctiveactionto remediatethethreatcreated

by theaccumulationofwasteandusedtirespresentat theSite.

32. By failingwithout sufficientcauseto takepreventiveor correctiveactionpursuant

to the5 5.3(d)notice,Respondentsarealso liableto theStateofIllinois for punitivedamages

equalto at least$131,902.48andup to $263,804.96.

WHEREFORE,theComplainant,PEOPLEOFTHE STATE OF ILLINOIS, respectfully

requeststheBoardto enteran orderin favor oftheComplainantandagainsttheRespondents,

grantingthefollowing relief: S

1. Findingthat theRespondentsare ownersand/oroperatorsofan accumulationof

wasteandusedtirespursuantto Section5 5.3(g)oftheAct;

2. OrderingtheRespondentsto payat least$131,902,48to theUsedTireManagement

Fundas areimbursementoftheactualcostsexpendedbytheStatein fundingtheclean-upofthe

Site;

3. FindingthatRespondentsfailedwithout sufficient causeto takepreventiveor

correctiveactionpursuantto noticeissuedunderSection55.3(d)oftheAct;

4. OrderingRespondentsto payat least$131,902.48andup to $263,804.96aspunitive

damagespursuantto Section5 5.3(h)oftheAct;

5. OrderingtheRespondentsto ceaseanddesistfrom furtherviolationsof theAct;

6. Assessingall costsofthis proceedingpursuantto Section42(f) oftheAct, 415 TICS

5/42(f), (2002),includingattorneys’fees,expertwitnessfees,andconsultantfeesagainst

Respondents;and

7. Grantingsuchotherreliefas theBoarddeemsequitableandjust.
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PEOPLEOF THE STATEOFILLINOIS

LISA MADIGAN
AttorneyGeneral
Stateof Illinois

MATTHEW J.DUNN, Chief
EnvironmentalEnforcement/Asbestos
Litigation Division

BY: ~ %�~‘L’-~ ~ ~44~

ROSEMARIECAZEAUJChief
EnvironmentalBureau
AssistantAttorneyGeneral

OF GOUNS~
GeraldT. Karr
AssistantAttorneyGeneral
EnvironmentalBureau
188 WestRandolphStreet,20thFloor
Chicago,Illinois 60601
(312) 814-3369
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- - * CERTIFICATE OF SERVICE

I, GERALDT. KARR, anAssistantAttorneyGeneralin thiscase,do certifythatonthis
29

th

dayofDecember,2003,1 causedto beservedby FirstClassMail theforegoingNoticeofFiling and

Complainantupontheindividuals listed on the attachedservicelist, bydepositingthesamein the

U.S. Mail depositorylocatedat 100 WestRandolphStreet,Chicago,Illinois in an envelopewith

sufficientpostageprepaid. S

~ ~
GERALD T. KARR




